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YTro/I0BHO-TIPABOBAsl XaPAKTEPUCTUKA 00bEeKTHBHBIX
MPU3HAKOB YOMMCTBA MATEePbI0 HOBOPOXKIAECHHOTO PedeHKAa

Annomayusa. B crtathe uccienyercs MpoOieMaThKa YroJIOBHO-IPABOBOM XapaKTEPUCTHKU
yOuiicTBa MaTepbl0 HOBOPOXKJICHHOTO PEeOCHKA, 3 MMEHHO KIIFOUEBBIX ACIEKTOB, CBSI3aHHBIX C
OOBEKTUBHBIMH MPU3HAKAMHU COCTaBa MPECTYIUICHUS, MPeaycMOTpeHHOoro cratheil 106 Yronos-
Horo kozaekca Poccuiickoit denepanuu. B xone uccnemoBanHusi 000CHOBaHA HEOOXOIUMOCTH
YEeTKOT0 MOHUMAaHUS 00BEKTa M MPU3HAKOB OOBEKTUBHOM CTOPOHBI JUIS MPaBUIHHON KBaIU(DU-
Kanuu OCsAHUA. B PE3YIbTATC pa6OTI)I BBISIBJICHBI HpO6JI€MI)I TOJIKOBAHUSA CYHICCTBYIOIINX HOPM
U TIPEAJIOKEHBI MMYTH UX PEHICHHs Yepe3 3aKOHOAATEeNbHOE 3aKPEIUICHHE OTIEIbHBIX MOHATUH.
OT0 nenaer pe3ysbTaThl UCCIEI0BAaHUS BaXXHBIMU I CIIELUAINCTOB B 00JIACTH MpaBa, UccClie-
JYIOIIUX BOIIPOCHI IETOYOHMIICTBA U €r0 MPAaBOBOTO PEryIHPOBAHUS.

Knrouegvie cnoea: neroyOMiiCTBO, HOBOPOKIEHHBIH, YOMHCTBO MAaTe€phl0 HOBOPOKIEHHOTO
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Criminal and legal characteristics of objective signs of
murder by the mother of a newborn child

Abstract. The article examines the problems of criminal law characteristics of the murder of a
newborn child by a mother, namely the key aspects related to the objective elements of the crime
provided for in Article 106 of the Criminal Code of the Russian Federation. The study substanti-
ates the need for a clear understanding of the object and the signs of the objective side for the
correct qualification of the act. As a result of the work, problems of interpretation of existing
norms have been identified and ways of solving them have been proposed through the legislative
consolidation of certain concepts. This makes the results of the study important for legal experts
investigating the issues of infanticide and its legal regulation.
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Tatbsas 106 VYromnoBuoro Konekca

Poccuiickoit denepanuu (nanee mo

Tekcty — YK P®) «3akpemiser oT-
BETCTBEHHOCTb 3a YOMICTBO MaTepbio CBOE-
ro HOBOPOXXJIEHHOTO pebOeHka» [6]. AKTy-
QIBHOCTh HMCCIIEyeMOW TeMbl 00yCIOBJICHA
B IIEPBYIO OuYepe/ib HAIMYHEM MPOOIEMHBIX
aCIIEKTOB TOJIKOBAHUS YKa3aHHOTO COCTaBa
MPECTYIUICHUS, B YaCTHOCTU €ro OOBEKTUB-
HBIX IPU3HAKOB, KOTOpBIC TPEOYIOT I0pa-
0O0TKH Ha 3aKOHOJATeIbHOM ypoBHE. Llenbro
WCCJICIOBAHMS BBICTYIIA€T BCECTOPOHHHI
aHaU3 OOBEKTHBHBIX NPU3HAKOB yOWICTBA
MaTepPbI0 HOBOPOKJIEHHOTO.

PaccmoTpenue cTouT HauaTh ¢ 00BEKTa
IIPECTYIUIEHUS, TO €CTh ¢ 00O3HAUEHUs TEeX
OOIIECTBEHHBIX  OTHOIICHWH,  KOTOpHIE
HapyIIalOTCsT IO CPEICTBAM COBEpPLIEHUS
KOHKPETHOTO TMpecTyIuieHus. B ganHOM
Clly4ae pOJOBBIM OOBEKTOM OYIyT BBHICTY-
MaTh COIMAIILHBIC OTHOIIEHUS, KACAIOIUECS
OXpaHbl TUYHOCTH. [I[puHUMAas BO BHUMaHUe
HauMmeHoBanue TinaBel 16 YK P®, «oOre-
CTBEHHBIE OTHOIICHHS B cdepe OXpaHbI
JKU3HU ¥ 3JI0POBbS YCIIOBEKA OYIYT SIBJISTH-
csl BUIOBBIM 00BEKTOM». B kauecTBe Hemo-
CPEICTBEHHOT0 00beKTa OyAeT paccMmaTpu-
BaThCs )KU3Hb HOBOPOXKAEHHOTO peOeHKa.

3aBbsuioBa H.A. B cBoeli paboTte oT™me-
YaeT, YTO «POCCUICKHE MeauaTpbl mojara-
10T, YTO HOBOPOXJICHHBIM CJICTyeT CUUTATh
pebeHka B Bo3pacte a0 28 MHEH, COrIacHo
aKyliepam — 10 OJHOW HEAENH, IO MHEHHUIO
CyIeOHBIX MEIUKOB — B TiepBble 24 4. Bme-
CT€ C TEeM TMPEJCTaBUTENN YrOJOBHO-
MPABOBON NOKTPUHBI M TMPAKTUKU TPUIEP-
KUBAIOTCS MHEHUS, YTO HOBOPOXKICHHBIM C
TOYKM 3peHMs norepnesiuero B cr. 106 VK
P® cnenyer cuntarh peGeHKa B BO3pacTe 110
oaHoro mecsana» [1, c. 40]. Tem He MeHee,
CTOUT OTMETHUTh, YTO OTCYTCTBHUE €IUHOTO
MHEHHUSI 0 3TOMY BOIIPOCY MPHUBOJUT K
PaCHIMPUTEITLHOMY TOJIKOBAHUIO JaHHOTO
COCTaBa, B CBS3M C UYeM 3aKOHOJATENIO Clie-
JIOBAJIO OBl HOPMATHUBHOM 3aKpEenuTh yKa-
3aHHOE OIIPENETICHHE.

Kpome Toro, aktyanbHbIM I paspe-
[ICHUSI SIBJISIETCS BOMPOC 00 OmpeesieHur

MOMEHTa, C KOTOPOIO >KM3Hb HOBOPOXKZICH-
HOr0 pe0EHKa CTAaHOBUTCS OXpaHIEMbIM
YrOJIOBHBIM 3aKOHOM o0ObekToM. Denepaiib-
HbIM 3akoHoM oT 21.11.2011 Ne 323-®3
«O06 ocHOBaxX OXpaHbl 370POBbs I'PaxJaH B
Poccuiickoit ®enepanum» yCTaHOBIEHO, YTO
«MOMEHTOM pOXKAEHUs peOeHKa sBIsIeTcs
MOMEHT OTJEJIEHUs IUIoJa OT OpraHu3Ma
Marepu mnocpencTsom pojsioB» [7]. He cmoTt-
ps Ha 3TO, yKa3aHHOE IOJIO)KEHHWE HE JaeT
IIOJIHOTO TIOHMMaHUSI OTHOCUTEIIBHO TOTO, B
KaKoW MMEHHO MOMEHT POJOB ILJIOJI MOKHO
CUUTATh OTJEIUBIIMMCS OT YTPOOBI MATEPH.

VYyeHnble pacxondarcs BO MHEHUSX 110
JaHHOMY Bompocy. «Hekoropele momnararor,
YTO MOMEHT Hauaja >KM3HH CBfA3aH C 4a-
CTHUYHBIM OTJAEJIEHUEM IUIOJAa OT MaTepHH-
CKOM yTpOOBI, TO €CTh C TMOSBJICHUEM OJHOU
U3 ero yacredl tena. [Ipyrue cumraror, 4ro
yeJoBeYecKas XKHU3Hb OepeT cBoe Hayajo B
MOMEHT IIOJIHOTO OTJEeJeHMsI peOeHKa OT
marepm» [2, ¢. 18].

CriopHolt M enBa JM MPUMEHUMON IO
OTHOULICHHIO K JJaHHOMY COCTaBY KayKETCs
TEOpHUsl YaCTUYHOTO OT/AEJIEHUS, MOCKOJIbKY,
MIOMHUMO BCETrO MPOYEro, HeoOXOAUMBIM SIB-
JSeTCsl €lle U YCTaHOBJIEHUE KpUTEpUEB
JKUBOPOXKJICHUS, TAKUX KaK JbIXaHUE, CEepA-
1ebrenne, mysabcalus MYNOBUHBI, JABHXKE-
HUE MYCKYJIaTypsl U Ap. CBsI3aHO 3TO C TEM,
4TO JiesiHUE, HallpaBJI€HHOE Ha MPUYMHEHHE
CMEpTH HOBOPOXKJEHHOMY, He Oyaer pac-
CMaTpUBATbCA B KAa4eCTBE MPECTYIUICHUS B
TOM CJlydae, €Clli MaThb COBEpIIAET €ro B
OTHOUIIEHUH YK€ POIMBIIETOCS MEPTBBIM
MJIaJIEHIA.

OdyeBHIHO, YTO TMpPU  MOSBJICHUH,
HanpuMep, OAHON TOJBKO TOJIOBBI HOBO-
POXKIEHHOTO, YCTAaHOBUTH COOTBETCTBYIO-
mue KpuTepuu OyneT KpaiiHe cioxkHo. B
CBS3M C 3TMM HauboJjee MpaBWIbHBIM OyneT
IIPUJIEP)KUBATHCS TOYKU 3PEHUSA O TOM, UYTO
MIPECTYMTHOE TMOCATAaTeNbCTBO HA KHU3Hb HO-
BOPOKJCHHOTO MOXET OBITh COBEPIIEHHO
MIOCJIe €ro MOJIHOTO M3BJIEUEHUsI U3 yTPOOHI,
HO JI0 POKICHMS IUIALEHTHl M 3aBEPILCHUS
POAOBOI AEATETBLHOCTH.
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Jlanee paccMOTpUM OOBEKTUBHYIO CTO-
POHY HCCIIEZlyeMOT0 COCTaBa MPECTYIUICHHUS.
IlepBoe, uTO ciaenyeT BBIAECIUTh — COCTaB, O
KOTOPOM HJIET peyb, 110 CBOCH KOHCTPYKIIUU
ABJIAETCS MaTE€pUAIbHBIM. OJTO O3HAYaer,
YTO MpeCTyIUIeHHe OyJIeT CUUTAThCs COBEP-
IIEHHBIM B MOMEHT HACTYIUICHHsS oO1ie-
CTBEHHO-omacHoro mnocueactsus. Ilocien-
CTBHEM B HAIlleM Ciydae OyAeT JHIICHHE
KU3HU HOBOPOXKICHHOTO peOeHKa.

bonee npumeuaTenbHBIM B JaHHOM CO-
CTaBe SABJIETCS TO, YTO MOMHMO YKa3aHHBIX
MIPU3HAKOB, B HEM B 0053aTEIHHOM MOPSIKE
MPUCYTCTBYET OAMH U3 (PaKyIbTaTUBHBIX
IIPU3HAKOB OOBEKTUBHOM CTOPOHBI, a UMEH-
HO BpeMs WM O0OCTaHOBKAa COBEpILEHUS
IIPOTUBONPABHBIX JAeicTBUi. [lo MHeHHIO
E.. Tyx06atoBoit: «J/lucrnosuiusi JaHHOU
YTOJIOBHOM CTaThu HMMEET HENpPOCTYI CH-
CTeMYy M IOCTPOEHAa TakKuM oOpa3oM, 4YTO
[I03BOJISIET HAM BBIIEIUTH YETHIPE CAMOCTO-
ATEIbHBIX BUOa youiicts» [5, c. 371]. Ilpo-
BeZieM OoJiee AeTalbHBIN aHaIH3 KaXa0ro U3
HUX.

®. Kapaynosa u 2.0. IloGeraiino npu-
JePKUBAIOTCS TOYKU 3pEHUS, UTO YOUICTBO
HOBOPOXKJIEHHOTO peOeHKa BO BpeMs POJOB
MIPOUCXOJUT JI0 3aBEPILECHUS POAOBOIO MPO-
1[ecca, a UMEHHO JI0 TOTO, KaK OTAENSATHCS
IJI0JT U TUTAIIeHTa C MyMmoBUHOW» [3, c. 26].
A.Il. IllTanpKOBa CYUTAET, YTO «IIOHITHE
yOuiicTBa HOBOPOXKJIEHHOTO pebeHKa BO
BpeMs pOJIOB ompenensercs: (akToM H3BIIe-
YeHMsl TJI0Jla U3 OpraHM3Ma MarepH, Korjaa
MOSIBJISIETCS  peaibHas BO3MOXKHOCTH ISt
MIPUYMHEHUSI CMEPTH HOBOPOXKJIEHHOMY» [8,
c. 21-22].

[Tocneansist TOuka 3peHust MpencTaBis-
ercs 6osee obocHoBaHHOM. Ho BMecTe ¢ Tem
BO3HUKAeT MpolieMa OTrpaHUyYEHUs IBYX
MOHATHI. UeM TepMUH «BO BpeMs POIOB» B
TaKOM cilydae OyJeT OTIN4aThCs OT TePMHU-
Ha «cpas3y mocie poJoB»? 31ech CTOUT OT-
METHUTh, YTO POJIbI — CIOXKHBIN MpoIiecc, Ko-
TOpBIII COCTOMT M3 MHOXeEcCTBa 3TamoB. U
JlaJIeKO HE 3aKJIIOYUTEIbHBIM U3 HUX SIBIIS-
eTcs HeIOCPEICTBEHHOE M3BJIeUeHUE peOeH-
Ka. Tak yOMICTBO MOXET ObITh COBEPUICHHO
B IIEPHOJ POAOB B TOT MOMEHT, KOI'Zla TEJIO
pebeHKa yXe He pacrojiaraetcsi B yTpooOe

MaTepH, HO BCE €IIE CBS3aHO C HUM IIyIO-
BUHOM, MPUKPEIUIEHHON K IIIALlEHTEe BHYTPH
JKEHIIUHBI.

Yro kacaercst yOuiicTBa, COBEpILIEHHOIO
cpazy nocie pojaoB. CyllecTBOBaHUE [JaH-
HOrO MpHu3HaKa OOBEKTHBHOH CTOPOHBI B
OOJIBLIIMHCTBE CIy4aeB OOOCHOBBIBAIOT Psi-
oM npuunH. KiroyeBas U3 HUX — OCOOEH-
HOE IICUXMYECKOE COCTOSHUE POKEHUIBl B
nepBble Yachl nocie poaoB. B 3to Bpewms
TOPMOHAJIBHBIN (POH JKEHIIWHBI MaKCUMaJIb-
HO He crabuieH. OHa npuOBIBaeT B COCTOS-
HUH, CIIOCOOHOM TIOBJHATH Ha MOSIBICHHE
pasHOro pojia OTKIOHEHUH B €€ MOBEJICHUU.
JIaHHBI BpPEMEHHOW IIEPUOJ IOPUIUYECKHU
HE 3aKperieH, Mo olIieMy MpaBuily OH CO-
ctaBisieT 24 yaca. OHaKo NpeACTaBIIsAETCS
BEPHbIM [PUMEHEHHE HWHIUBUAYAIBHOTO
[I0X0/1a K €ro YCTAHOBJEHHMIO B KaXJOM
KOHKpeTHOM ciy4dae. IlepcoHanbHbIil moj-
XO/[1 3/1eCh HE00X0IUM [0 TOW MPOCTOM IpHU-
YHMHE, YTO HEKOTOPBIX M3 KEHILIUH, IPOXO-
JIIMX Yepe3 MpOoLEecC pOoJOB, AAHHOE CO-
CTOSIHME MOKET HUKaK He KOCHYyThcs. U ro-
BOPUTH B 3TOM CIy4a€ O CHUCXOXIECHHUU C
TOYKH 3pEHUS YTOJIOBHOTO HaKa3aHUs OyaeT
HECIPaBEINBO.

Wccnenyst mpakTuky Mo JaHHOW TeMme,
MOKHO HAaTKHYTbCS Ha MHO)KECTBO IIPUMeE-
POB, KOTJa >KEHILIWH MPUBJIEKAIN K OTBET-
CTBEHHOCTH II0 JAHHOM CTaTbe MMEHHO Ha
OCHOBaHUU BBIILIEPACCMOTPEHHOTO TpU3HA-
ka. JlocraToyHO MpocTO yOUTh pebeHKa B
[IEpPBbIE MUHYTBI €T0 KU3HU, U K KEHILHHE
OyzleT MpUMEHUM HpPUBUIETHPOBAHHBIN CO-
CTaB MpECTYIUIEHUsA. XOTS OYEBHUJIHBIM SB-
asiercss TOT (akT, YTO CYIIECTBYET HEMallo
KEHILMH, KOTOpble YOMBAIOT CBOUX JeTei
XJIQTHOKPOBHO M 0€3 KakuX JIMOO BECKUX Ha
TO MPUYHH.

[anee mepeliieM K pacCMOTPEHUIO
yOuiicTBa HOBOPOXKIEHHOIO B YCIIOBHSX
IICUXOTpaBMUpyOIIeld curyanuu. Opuau-
YECKOM MPaKTHKON K MMOJ00HOr0 pojia CUTY-
alusAM OTHECEHBI: OEpeMEHHOCTh, KakK IO-
CJIE/ICTBUE W3HACUJIOBaHUS; OTCYTCTBUE Y
POXEHHUIIBI CeMbH, CIIOCOOHOM OKazaTh IO-
MOIIlb B BOCIIUTAHUU peOeHKa; HebIaronpu-
ATHOE MaTEpUAIbHOE IOJIOXKEHUE; OCYXKIe-
HHUE CO CTOPOHBI OJIM3KUX U POACTBEHHHUKOB;
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pasHOro poja OTKJIOHEHHS W 3a00sieBaHUS
pebenka [4, c. 124]. KimoueBoe, 4To HE0O0-
XOJIUMO 37IECb OTMETUTh, 3TO 00s3aTENBHOE
HAJIMYUE TMPSMOM B3aMMOCBSI3H MEXKIY He-
NPOCTOH JKU3HEHHON cuTyanueil u (akrom
pPOKIIeHUs peOeHKa.

YOuiicTBO Marepbl0 HOBOPOXKJIEHHOTO
peOEHKa B COCTOSIHUM ICUXHYECKOTO pac-
CTpOMCTBA, HE MCKJIIOYAIOLIET0 BMEHsE-
MOCTb. JlaHHBIM MpHU3HAK, KaK U TICUXOTpPaB-
MUPYIOIIAsl CHUTyalusi, XapaKTepu3yeT o00-
CTaHOBKY COBepIlIeHHs mpecTymuieHus. [Ipu
KBATM(HUKAIIMKA JICTHUS 10 YKa3aHHOMY
MpU3HaKy HE0OXOIUMO IO CPEeACTBAM MPO-
BEJICHUS SKCIIEPTU3bl YCTAHOBHUTH, YTO MaTh
B MOMEHT NPUYUHEHHS CMEPTH HOBOPOK-
JIEHHOMY HaXOJWJIaCh UMEHHO B COCTOSIHUU
OrpaHHuYeHHON BMeHseMocTH. [Tomumo 3T0-
ro KJIIOYEBBIM SIBJISIETCS MOMEHT OIlpeerie-
HUSl B3aUMOCBSI3U TICUXHUYECKOTO PACCTPOiA-
CTBa, HE MHCKIIIOYAIOLIETO BMEHSEMOCTb, C
pPOJIOBBIM TpolieccoM. B kadecTBe mpume-
POB MOJOOHOIO PAacCTPONCTBA MOXKHO MPH-
BECTHU IOCIEPOJOBOM ICUXO03, IICUXOINATHUIO,
JENPECCHUI0 U AP.

[ToueMy Tak Ba)XKHO YCTAaHOBJIEHUE yKa-
3aHHOW B3auMoOCBsA3U? OOBACHAETCS 3TO
TEM, YTO B MPOTUBHOM CIIy4ae MOXKET OBITH
NpeUIo’KEeH OMIMOOYHBIH BHUJ KBaTU(HKa-
WM. YTOJIOBHBIM 3aKOH NPEAyCMaTpPUBAET
HEMaJI0 COCTAaBOM C IMOXOKUM INPU3HAKOM
00BeKTUBHON cTOpoHbl. OaHAaKO comyT-
CTByIOLIME (DAKTOpBI, BKIIOYas BUJ Haka3a-
HUS ¥ €r0 00bEM 3HAYUTENIbHO Pa3HSTHCA.

IIpoBens BcecTOpOHHEH aHAN3 00bEK-
TUBHBIX NPU3HAKOB COCTaBa MpPECTYIUICHUS,
npeaycMotperHoro cr. 106 YK P®, moxHo
cienaTh BBIBOJ O TOM, YTO ISl MPaBUIIBHON

KBaJTM(HUKAIIMKA JaHHOTO COCTaBa HE00XO-
MO 4YETKOE€ MOHMMaHue 00BbEeKTa MPecTyIl-
JIEHUS], B CBSA3M C YEM IIpe/siaraercsi Hopma-
TUBHOE 3aKPEIJICHUE TaKOIo IMOHATHS, Kak
«HOBOPOKJCHHBIN».

PaccMoTpeB OOBEKTHUBHYIO CTOPOHY H
€€ MpPU3HAKHU, IPUXOJUM K BBIBOAY O HaJU-
YUY HECOBEPIUIEHCTB B YIOJIOBHOM 3aKOHO-
JIaTENIbCTBE B YACTU IOPUAMUYECKOTO 3aKpel-
JIEHUS OTJENbHBIX IPU3HAKOB OOBEKTHBHOM
cTopoHbl. Bo u30exaHue pacimupuTeIbHOIO
TOJIKOBAHHS CO CTOPOHBI IIPABOOXPAHUTEIb-
HBIX OpPraHOB, KaJbli M3 PacCMOTPEHHBIX
IPU3HAKOB JIOJDKEH OBITh YETKO 3aKperieH
Ha 3aKOHOJATEJIbHOM YPOBHE B IIPUMEYAHU-
ax k ctatbe 106 YromoBHOro Kojgekca Poc-
curickol denepanyy Ui B COOTBETCTBYIO-
weM [locranosnenuu [lnenyma BepxosHoro
cyaa Poccuiickoit @enepaunm.

BaxxubIM 11arom OyzieT oTpaskeHue Bce-
BO3MOXHBIX OOCTOSITEJIbCTB U KPUTEPHEB,
CBA3aHHBIX C JaHHBIM cocTaBoM. [IpecTym-
JICHUE SIBIISIETCS HE NMPOCTBIM 110 CBOEMY CO-
JIEP)KAaHUIO W, €CJIH a0CTParupoBaThCS OT
CyTH, KpaiiHe yxacaromuM. Ha Ham B3rmsn,
IOPUAMYECKOE 3aKpEIUICHUE 3/1eCh HUKAK He
MOJKET  OTrPaHMYUBATBCA  OJHOKPATHBIM
YIIOMHUHAHUEM B KoJieKce. AHaINU3 HayqHOU
JUTEPATyphl MO3BOJIAET CAENATh BBIBOJ O
TOM, 4YTO JIaHHOE IMPECTYIUIEHHE HMEET
CJIO)KHYIO CTPYKTYPY OOBEKTHBHBIX MpPU3HA-
KOB, TpeOyIoIUX TIIATEIbHOTO aHalu3a.
Ocoboe BHUMaHME B MEPBYIO o4yepeab yie-
JSieTCsl BPEMEHHBIM paMKaM COBEpPILIEHHUS
npectyruienus. HeoOxoaumo B Gunxkaiiiem
OyAylieM BBIMTH 3a MpeAesibl Hay4HOH JTOK-
TPUHBI M MCUEPIBIBAIOLIE YPETYJINPOBATh
BCE PACCMOTPEHHBIE TPOTUBOPEYUSI.
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